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This report is a continuation of an exploratory and evaluative process into future options
for Great Lakes governance renewal funded by the Jo/ce Foundation. The project began
with expert interviews and scholarly analysis of go vernance regimes, leading to a Great
Lakes St. Lawrence River Governance Expert Workshopheld in June 2007

The Expert Workshop Report released in October 2007(Krantzberg et al. 2007)
described, and to some extent quantified, opinions of more than 50 Great Lakes science
and policy experts who were interviewed by Krantzbe rg and de Boer between January
and May 2007. The report summarized the findings fr om the interviews and described
how Workshop participants reacted to these findings . (The two groups, interviewees
and workshop participants, had minimal overlap in t heir composition.) That report also
detailed aspects of the current Great Lakes governance regime that require improvement
if “revitalization” of the Great Lakes Basin Ecosystem is to be realized.

This report provides a distillation of research sub sequent to that Workshop, additional
review of a range of input and analysis of the GLWQ A and its assessment, including a
series of governance papers commissioned by the praucts of a graduate student
workshop course focused on the GLWQA held at SUNY College of Environmental
Science and Foresty led by Manno and a review and analysis of the elements of the
following binational or multinational shared-water governance regimes:

Europe (European Union Water Directive Framework)
Asia (Mekong River Commission)

North America (South Florida Water Management Distr ict)
North America (Great Lakes Fishery Commission)

Middle East (Isreal Jordan Water Agreement)

Section Two examines the potential for lessons fromthe above regimes to inform Great
Lakes governance renewal. The following three overarching themes have emerged from
our research to date as the foremost impediments toprogress in the implementation of
rehabilitation and protection programs called for u nder the Great Lakes Water Quality
Agreement (GLWQA) or necessary in order to meet the purpose of the GLWQA.:



a lack of institutional accountability and responsi bility;
a lack of inclusion and engagement of constituent stakeholders; and
a lack of distributive (i.e., coordinated, flexible , adaptive) governance’

A synopsis of each case study from which were drawn these lessons follows in
Appendix One.

Section Three of this report develops proposed models for improved Great Lakes
governance.

Section Four presents practical solutions to impediments in governance reform

® “Attention has turned to the notion of distribitigovernance, in which formal governing authorsty i
shared by a variety of interested actors operatirige public, private, and nongovernmental spheres
Distributive governance buttresses--but does raoe--independent national or organizational attho
with a combination of involved state and non-statrs that work collaboratively to shape norms, to
develop sanctions for governance transgressorgoarmhdition actors' expectations of appropriate
international conduct. It is differentiated fronatgt-centric international organizations by its eipéeffort

to incorporate non-state actors into the governgnoeess. Under distributive governance, concerned
actors cooperate to shape the governance behadaruacomes of the distributive governance moddl an
also work to differentiate such behavior and outesrinom existing models of interstate cooperation.’

- Detomasi 2002



The current comprehensive review of the operation and effectiveness of the GLWQA
required of the federal governments of Canada and the United States was initiated with
the release of the International Joint Commission's (IJC) 12th Biennial Report in 2004.
The 1JC began that report imploring the governments to “address a fundamental
guestion: collectively, are policy, program and man agement efforts sufficient to protect
water quality... in the Great Lakes basin and to ensure ecosystem integrity?”

The review took place through 2006 and technically finished late in 2007. There
emerged a general consensus among a large constituecy of the Great Lakes community
that addressing a governance deficit is of paramount importance if any changes made to
the GLWQA is to be successfully implemented.

This consensus includes the interviewees and Workshop participants described above,
in addition to a number of recent and significant v oices with a consistent message: that
governance reform in the Great Lakes is critical to future ecosystemic recovery and well-
being in the Basin and that the current official re view of the GLWQA by the
Governments must result in renegotiation of a GLWQA in a manner that produces
substantive changes in the above three aspects oftte governance structure in the Basin
(e.g. Jackson and Kraft-Sloan 2008). Without “signficant and rapid changes, the Great
Lakes Agreement is at the brink of irrelevancy,” Bo tts and Muldoon (2005) wrote
following the 12th Biennial Report, and that “the G reat Lakes themselves [are] subject to
an onslaught of existing and new threats without a binational regime in place to deal
with them.” The Michigan Environmental Council (20 04) has called “the failure of [the]
institutions [of this regime] to promote the long-t erm sustainability of the Great Lakes
ecosystem... itself part of the problem that must be addressed by a Great Lakes
restoration agenda"—a failure due, asserts Great Le&es United (2008), to the “flawed
nature and functioning of government institutions a nd processes around the
Agreement.”

The 1JC in its 2006 advice to the Canadian and Us. governments to produce a stronger
and contemporary GLWQA that accelerates progress, requires greater governmental
accountability, and provides for more public involv ement. The 1JC (2008) followed with
a singular focus on institutional accountability in its 13th Biennial Report, calling for the
creation and application of an “Accountability Fram ework” that is “uncommonly
strong... clear, potent, and workable.”






We based our analysis in part on the questions thatemerged in examining the literature
on management of shared resources. The questions blow were derived by studying
governance mechanisms in other regions of the world, scholarly research on institutions
and accountability for shared resource management, and professional knowledge of the
historic and current state of the Great Lakes regime. The questions were used to extract
perspectives of the persons we interviewed. Adeel and King (2007) summarized the
conclusions of recent international comparative studies on water resources management.
Of their conclusions, those with most direct consequence to Great Lakes governance
renewal are that:

“better management approaches can be developed byusing reliable information
about the condition of and threats to freshwater ecosystems” [Go to Q1];
“‘community participation in water and ecosystem man agement, through
interventions that are in line with local prioritie s and support local livelihoods, is
essential to the successful implementation of improved management
approaches” [Go to Q2]; and

“it is essential to have adequate human and institutional capacity” to
successfully address the demands of ecosystem managment, and that “such
capacity is often lacking in most regions and the extent of capacity building
required is also not well-known.” [Go to Q3]

These conclusions are consistent with a large numbe of critiques of the limitations of

the conventional approaches to water management. In response a significant turn

toward what is most often called ecosystem-based management has been promoted and
in some places adopted. The Great Lakes Water Quaty Agreement was one of the first
examples of governments committing to an Ecosystem approach, but unfortunately the
implementation of an ecosystem approach in the Great Lakes has too often been stymied
by the same limitations of governance that our inte rviewees and other commentators
have thoroughly described.



Ecosystem-based management as a paradigm shift

From To

Individual species Ecosystems

Small spatial scale Multiple scales

Short-term perspective Long-term perspective

Humans independent of ecosystems Humans as integral parts of ecosystems
Management divorced from research Adaptive management

Managing for natural resource Sustained production potential for
commodities ecosystem goods and services

Source: UNEP 2006, Sherman and Duda 1999, Lubchenct®994.

The findings reported in the Expert Workshop Report (Krantzberg et al. 2007)
characterize problems believed to be causal or sympgomatic of a decline in the
effectiveness of the Great Lakes governance structue. To repeat, these problems are
believed to stem from a lack of institutional accou ntability and responsibility, a lack of
inclusion and engagement of non-governmental civic society, and a lack of distributive
governance that coordinates and is flexible. Thesethree themes form the basis for the
analysis of other binational or multinational share d-water governance regimes from
around the world, mining them for opportunities to  reform the Great Lakes regime.

The 1972 Great Lakes Water Quality Agreement was apioneering international
agreement because it was both realistic in its goas and effective in its outcomes. Perhaps
in many untold ways, governance structures around t he world have been informed and
improved by insights gleaned from experiences in th e Great Lakes. But as Botts and
Muldoon (2005), point out “the past history of succ ess for the Great Lakes regime is
clearly at risk in the early years of the new mille nnium” because “challenges to the
regime that suggest such risk” include a “lack of communication with other

international institutions.” In some respects it co uld be argued that leadership in the
Great Lakes governance regime forgot how to learn.

Among the question that this report asks is this: can we take away lessons from other
shared-water governance models by examining their character and features relating to
accountability and responsibility, inclusion and en gagement, and the coordination of a
flexible and adaptable approach so as to inform and improve the Great Lakes
governance regime?




Central to this project were interviews with expert s from a broad diversity of sectors.
Responses to our questions are included as empirichdata that assists us in
understanding perceptions on governance in the Great Lakes regime. The responses we
select from our informants represent a diversity of views on the topics discussed during
this 18 month inquiry.

BC

Question one addresses concerns about information:are we currently gathering,
analyzing and reporting information about condition s and trends in the Great Lakes in a
manner that can effectively inform Great Lakes governance and decision-making. Our
guestion focuses on SOLEC, the biennial, binationalconference through which
information about the state of the Great Lakes is now organized and reported by
scientists (agency and academic) and presented to mnagers, decision-makers and the
broader public. Our informants and our review of re levant literature agree that SOLEC
has largely replaced the IJC biennial meetings as he forum through which the
governments report on the state of the lakes. Two mncerns have arisen as a result of this
shift, first, that this has reflected a turn away f rom reporting on progress toward
achieving the commitments in specific articles and annexes of the GLWQA, and second,
the shift has left the governments in the position of reporting on themselves, on the
effectiveness of their actions as reflected in Gre& Lakes environmental trends. One
possible solution would be to revise SOLEC so thatthe indicators on which SOLEC
reports are more directly useful as measures of program success in achieving the specific
objectives of a NEW GLWQA and that the reporting is done by “third party” expertise
widely respected by the Great Lakes citizenry. Alt hough we find widespread agreement
that SOLEC needs improvement, there is no consensusn terms of specific changes or
replacements. Differences that emerge reflect different ways to understand the
relationship between science and policy. For exampe one of our informants commented
that,

|o



In other words, science describes and policy presciibes. This has been the position of
SOLEC's organizers who have often stated that the purpose of SOLEC is to provide a
scientifically sound assessment of conditions not programs, the argument being that the
program assessments tend to focus on things manages can measure, such as permits
issued, infrastructure built, reports produced rath er than on the state of the resource
itself. On the other hand, without linking the sci entific indicators to policy relevant
objectives such as those in a revised GLWQA, the daa provided lacks the context that
gives it meaning. Thus we heard comments like:

A /| B
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In general, there is a sense that for reasons of sde and accountability, the parties should
remain responsible for monitoring conditions in the lakes and for reporting their
findings in a public forum. The indicators adopted for expressing ecosystem conditions
should be made relevant to the goals and objectivesin the new agreement. While
monitoring and reporting should be the responsibili ty of the governments using the best
available scientific resources, the interpretation of the resulting information can be
broadly distributed in ways consistent with the cal | for distributive governance
discussed below.
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Consistent with the notion of distributive governan ce is distributive accountability. One
idea that emerged from our assessment is to focus he link between science and policy at
the level of the management plans; the LaMPs and the RAPs. Ecosystem conditions
could be reported on a lake by lake basis using SOLEC as an instrument to assess overall
basin quality based on a much more limited number o f indicators that have meaning to
the public and policy makers.

While there was little enthusiasm for an independen t third party to monitor and report
on ecosystem conditions under a revised GLWQA, our graduate student workshop
course uncovered a growing interest in intergovernm ental scientific panels operating
under the terms of international environmental agre ements. The most well known
example is the Intergovernmental Panel on Climate Change that won a Nobel Peace
Prize for the impact of its reports that have helped stimulate global interest in the
impacts of climate change. Quasi-independent as a esult of its diverse source of funding
and consisting of scientists appointed by governments, the IPCC is a semi-official, but
demonstrably independent scientific advisory body. In one of the papers on Great Lakes
governance commissioned by the 1IJC McCaffrey (200% recommended elements of a
new Great Lakes institutional arrangement that incl uded a binational scientific body
independent of two governments to monitor present ¢ onditions, anticipate future
stressors, and prepare regular reports for the 1JCand the Great Lakes community.

Another theme clearly emerging from our workshop, i nterviews and literature review is
the need to engage broad and informed citizen participation. Throughout our research
we encountered a strong consensus that that citizenactivism related to the GLWQA and
to the IJC’s water quality responsibilities have declined significantly over the past

decade or more. There is not, however, evidence tosuggest that there are fewer citizens
actively involved in Great Lakes related activities . Just the opposite, the number of
clean-up, protection and restoration efforts targeted at local watersheds and near-shore
coastal ecosystems have proliferated. In additionthere has been considerable expression
of public concern about issues of water level management, out-of-basin water diversion,
and near-shore and recreation-related water quality conditions. These have not,



however, focused at the regional and international levels, but have been subject more
local and hands-on expressions of public concern ard activism. Given that the overall
responsibility for the protection and restoration o f the Great Lakes remains binational
and multi-jurisdictional, our research suggests a need to reengage public perceptions
and public participation at the level of the GLWQA or its replacement. There are many
opinions for the apparent decline in basin-wide wat er quality activism. Some place the
onus on the IJC. For example:

Others point to overall lack of progress.

A . . 5 4 ..B

While some point to the decline in water-reliant he avy industries in the region, others
see a self-reinforcing cycle in which decline in the visibility of the Great Lakes water
quality institutions means fewer people know about them and fewer see them as
significant in their lives.

A - 5 .. .5

Several suggested that there are in fact several exmples of an engaged citizenry around
the basin that we can learn from in redesigning the GLWQA and its institutions. For
example:



Similar to our findings concerning monitoring and r eporting, we found considerable
agreement that the best chance for re-engaging pultic interest, participation and
stimulating political will is through what might be  called a re-localization of governance
focused on Lake and RAP-specific strategies in thecontext of shared responsibility for
the Great Lakes ecosystem as whole. This is consigint with the original intent of the

RAP program that identified local sources of pollut ants that threatened the broader
ecosystem.

While several advocates, most notably John Jacksorand Karen Kraft-Sloan in their
report (2008), have called for a Citizen Advisory Board or a Stakeholder Advisory Board
as a new GLWQA institution parallel to the Science Advisory Board and the Water
Quality Board with the purpose of representing the public interest, our research did not
uncover widespread support for the idea nor have we identified similar boards in other
international water agreements. We conclude that, consistent with previous
recommendations, the best route for active citizen involvement is at the lakewide and
RAP or watershed levels. Our research would support the value of appointing citizen
activists with broad experience to the 1JC and its existing boards in the future and to
create a mechanism for citizen petitions to the IJCsimilar to what exists in the NAFTA-
based Commission on Environmental Cooperation.

Our research also points out the significant role in the early successes of Great Lakes
governance of what is called in the Social Sciencesepistemic communities”. An
epistemic community is composed of scientists, public and government officials, and
politicians who develop, through regular interactio n across national boundaries, a
common interpretation of the science behind an environmental problem (Gough, 2001).
The political scientist Peter Haas (1990) has poinéd out how such communities facilitate
international cooperation based on a shared worldvi ew. The GLWQA with its binational
science advisory and water quality boards created conditions in which environmental
scientists met frequently, focusing together on a common set of problems, using a
common set of tools. The social science literaturesuggests that transnational epistemic
communities tend to self-organize when society recognizes a crisis or major threat but is
uncertain about the causes, severity or possible stutions. Under these conditions, social



institutions turn to scientists and create opportun ities for scientific and intellectual
exchange in search of answers. (Haas 1990, Von Mol& 2005, Gough 2001). Under our
proposed new governance structure with a renewed emphasis on the LaMPs, special
emphasis should be placed on developing and supporting epistemic communities. The
Lake Erie Millennium Network ( http://www.lemn.org/ ) and the way the bi-national
scientific community has participated in the Lake E rie LaMP through the network, has
been recognized as model for the creation of similar networks for the other lakes. In its
12" Biennial Report on the GLWQA that triggered the cu rrent Agreement review the 1JC
stated that “Lake Erie Millennium Network.....is play ing a vital and increasingly
important role in identifying the issues and resear ch priorities, obtaining the necessary
data, and providing the binational forum for exchan ge of information and reporting,”
and recommended that, “the institutional model prov ided by the Lake Erie Millennium
Network should be considered for adaptation and ado ption on the other Great Lakes to
foster enhanced binational cooperation and communication.” Our research suggests
that in significant ways the 1JC’s legitimacy and m oral authority is closely dependent on
the extent that the governments, and the public, trust that its actions are grounded in the
best available science well-communicated and objectvely applied to Great Lakes
management.

While we asked our interviewees about the best lobbying strategy in terms of who they
thought was in the best position politically to lob by for enhanced capacity, the
respondents also focused on lobbying strategy, spedfically what arguments were likely

to be most influential. Several of our informants h ave argued that Great Lakes advocates
should highlight the economic, social and cultural importance of the lakes emphasizing
the benefits likely to derive from Great Lakes prot ection and revitalization.

The arguments need to be about more than the regioral importance of the Great Lakes, especially
in the U.S. Population shifts to the south and southwest and decimated industrial base in the
Northeast and Midwest has meant steadily declining political influence. 0 " ! 10 &)
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With the Parliamentary system in Canada, the most important factor is getting Great
Lakes issue on the federal governments agenda. Jacdon and Kraft-Sloan’s report
recommended the appointment of Secretary of State br the Great Lakes reporting to the
Prime Minister. In our work we heard support for th is approach, with the caveat that
access alone won’t succeed without a clear messageegarding the importance of the
Great Lakes to the nation, the threats they face anl viable solutions.

Another suggestion for raising the profile of Great Lakes issues when and if a new
agreement is successfully negotiated is for the President and Prime Minister to
participate in a signing ceremony as Trudeau and Ni xon did in 1972 for signing the
original agreement.
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These questions were designed to stimulate discusson of Agreement implementation.
Implementation costs money. There is very little in the academic literature about how
international environmental agreements are funded. Currently the 1JC activities are
dependent on appropriations from both federal gover nments. Funding for
implementation is spread among countless programs with a minority of the funding
from Great Lakes-specific allocations. Meeting agreement goals and objectives requires
action at the national and local levels and must compete for resources with other
priorities. In general, those actions that are legdly required by legislative action tend to
receive highest priority when decisions are made about funding. According to most
interpretations the GLWQA is not a legally binding document, although some aspects of
it have been written into the US Clean Water Act as amendments and certain aspects of
the Canada-Ontario Agreement relate to implementati on. Our research suggests these
issues are very important when considering the futu re of Great Lakes governance.

A- 5 ..5 . . 4 . . 4
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While the federal governments are the signatory parties to the agreement much of the
implementation must occur at the state, provincial, and local government level whose
priorities may not always be consistent with the in ternational commitments. Under
Article 1, Section 10 of the U. S. Constitution, nostate is allowed to enter into any treaty,
alliance, or confederation on its own with another country. The recent The Great
Lakes—St. Lawrence River Basin Sustainable Water Reources Agreement attempts to
resolve this problem by a good-faith agreement among the Great Lakes states and
provinces that will then be legally implemented on the Canadian side through

Provincial laws, and in the U.S, through a Great Lakes—St. Lawrence River Basin Water
Resources Compact first adopted by the eight statelegislatures then formalized as an
interstate compact by the U. S. Congress. The Compct would provide for judicial

review of state decisions and citizen enforcement against violators of the standards. This
might mean that the substantive terms of the Boundary Waters Treaty and other
relevant international agreements could be enforced in domestic courts, which might
accomplish the goal of citizen enforcement of international law without the need for self-
executing treaties or even implementing legislation . The Compact model warrants
further review.

It's important to design a revised or new GLWQA and its implementation institutions
carefully. The current agreement sets common objecives leaving choices about
implementation to each government. States, provinces and local governments are not
legally parties to it. Since both federal government tends to resist region-specific
environmental programs as inherently inconsistent a nd because the Great Lakes
ecosystem is both larger than any state or provinceand smaller than either nation it is
inherently difficult to match programs with the con stituencies with the most at stake.
Some interviewees recommended that Great Lakes progams should be deliberately
designed to fit into existing national environmenta | strategies.



This approach resonated strongly with government st aff interviewed. An example might
be a national strategy for water infrastructure ren ewal for which the Great Lakes region
would receive its allocation. But this tends to tak e Great Lakes governance out of the
binational context. At the other extreme is the call to give the agreement treaty status,
but this is likely to be unfeasible at this time.
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Another approach is to make the agreement largely symbolic.

A . .. 44 -

Finding a balance between enforceability of international agreements and protection of
national sovereignty is a challenge for all international negotiations. When the Boundary
Waters Treaty of 1909 was negotiated the countriescompromised with the formation of
the International Joint Commission, a six-member investigative and adjudicative body
with the US and Canada equally represented. As it currently stands the IJC can only
investigate issues referred to it by agreement of both parties (nations).

® The Resource Conservation and Recovery Act (ROR#&)e public law that creates the framework for
the proper management of hazardous and nonhazasdbdsvaste.

" Superfund is the U.S. federal government's progmactean up the nation's uncontrolled hazardousevas
sites



Some of the recent reports and our interviewees hawe suggested creating a citizen
petition mechanism within a new or revised agreemen t, a means by which independent
citizens or groups could petition the 1JC to investigate claims some action or proposed
action or government inaction was harming the Great Lakes and was in violation of the
principles and purposes of the Agreement. This level of access might help reinvigorate
public participation in IJC activities and the impl ementation of the Agreement, a
hallmark, according to many, of its successes in the 1980s and 90s. Increased opportunity
for public participation in decision-making compens ates, to some extent, for the
GLWQA's failure to contain specific enforcement pro visions. With increased public
participation comes increased accountability on the part of the two federal governments
to comply with their joint responsibilities undert he GLWQA.

Several discussants point out that while the structure of the implementation and
enforcement mechanisms are important, none would be effective unless there are
effective leaders in Ottawa and Washington that are prepared to champion the
agreement at the most senior levels. Others pointedto the importance of building and
effectively wielding political influence, arguing t hat Florida’s importance as a “swing-
state” in U.S. presidential politics was likely a f actor in the success the state had in
convincing federal legislators of the national impo rtance of the Everglades and south
Florida water management, which, it has been pointed out, is even more “regional” than
the Great Lakes. But others pointed out that Florida has continued to have difficulties
sustaining the level of funding needed for successful restoration.

A4 4 - -

The Acting U.S. Chair of the 1JC, Irene Brooks (208), recently testified before the U.S.
House of Representatives Subcommittee on Water Resarces and Environment that
“while progress toward cleaning up the Great Lakes has been significant in many areas,
further gains are hampered by a lack of accountability, blurred lines of responsibility,
lack of vigorous implementation and inadequate fund ing.” For participants in the Great
Lakes regime, (all orders of government, the IJC, dhers) to be accountable and
responsible for the Great Lakes, they must commit to subjecting themselves to
significant obligation, providing the means to disc harge those duties, and publicly
reporting on programs and outcomes to ensure transparency.

|o



As mentioned previously, one of our significant fin dings has been documenting the
emergence of a possible consensus on focusing a newer revised agreement at the level
of the watersheds within individual lake ecosystems . Responses to question 6
highlighted the importance of LaMPs and brought out several concerns about how to
integrate the LaMPs and the Great Lakes Regional Cdlaborative and the Canada-
Ontario agreement.

. B

The IJC advice regarding a new or revised agreement the Jackson/Kraft-Sloan report,
our interviews and many others have stressed the need for a coordinating mechanism
that can effectively translate plans, goals and objctives into effective, effective action to
restore the Great Lakes. Some have noted that neitler the 1JC nor the Binational
Executive Committee have demonstrated the ability t o mobilize the resources needed.
There have been a number of calls for an effectivecoordinating body made up of senior
level administrators, perhaps a revised BEC with a clear leadership mandate that could
develop, implement, review and revise a Great Lakes strategy, something comparable to
the US Great Lakes Collaborative’'s Restoration Straegy but negotiated within the
context of a Binational agreement.
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8 Canada-Ontario Agreement Respecting the Greats Bksin Ecosystem.
http://www.ene.gov.on.ca/en/water/greatlakes/coaiphp
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